
traffic that they deliver, or hand off to other entities to &liver, to plaintie fbr 

termination. 

JURISDICIPONANDVEPWE 

7. This is primarily a colle-ction action for payments arising under sixtion 

203 of the Communications Act of 1934,47 U.S.C. 5 203, and plaintiffs’ intetscatc wccss 

tariffsfiiled thereunder. This Court accordingly has jurisdiction overthis action pursuant 

to 28 U.S.C. $5 1331 and 1337. In addition, thiscourt has juridktion over plaiatarS’ 

state-law claims pursuant to 28 U.S.C. 6 1367. 

8. Venuc is pmper in this judxiai district under 28 U.S.C. 8 1391@), as a 

substantial pati of the events and omissions giving rise to the claims in this Complaint 

occurred in this judicial district. 

PARTlES 

9. Southwestern Bell Telephone, LP., is a Texas h i b e d  pactnership with its 

principal place of business in Dallas, Texas. Southwestern %ell Telephone, L.P., 

provides, among other things, tekcommunkations services in M i s d ,  Terns, I(-, 

Oklahoma, and Arkansas. 

10. PacifE Bell Telephone Company is a Californiacorporation with its 

principal place of business in San Francisco,Cali€ornia. Pacific&ll Tdephonc 

Company provides, among other things, tehmmunications services in CaliFnnia. 

1 1. Nevada &I1 Tekphonc Company is a Nevada corporstion with its 

principal place of business in Reno, Nevada. Nevada Bell TdtphoneCompmy pvides ,  

among other things, tciecommunkations services in Nevada. 



12. Michigan Bell Telephone Company is a Michigan CoFpOration with its 

principal place of business in Detroit, Michigan. Michigan &I1 Tekphone Company 

provides, among other things, telewmmunications services in Michigan. 

13. Illinois Bell Telephone Company is an lllinoiscorporation with its 

principal place of business in Chicago, Illinois. Illinois8ell TeleghoneCompany 

provides, among other things, tckcommunications services in Illinois. 

14. Indiana Bell Telephone Company is an Indianacoipocation with its 

principal place of business in Indianapolis, Indiana. Indiana &I1 TekphoneCompany 

provides, among other things, telecommunications scrvioes in Miana. 

15. The Ohio Bell Telephone Company is an Ohiocorporation with its 

principal place of business in Cleveland, Ohio. The Ohio &I1 T e l q h n c  Company 

provides, among other things, telecommunications services in Ohio. 

16. Wisconsin Bell, Inc. is a Wisconsin corporation with its primgal plaoe of 

business in Milwaukee, Wisconsin. Wisconsin Bell, Inc. provides, among other things, 

telecommunications services in Wisconsin. 

17. The Southern New England Telephone Company is a Connecticut 

corporation with its principal place of business in New Haven, ConnaeticUt. The 

Southern New England Telephone Company pmvides, among other things, 

telecommunications services in Connecticut. 

18. The Woodbury Telephone Company is aConnecticutcorporation with its 

principal place of business in Woodbuy, Connecticut. The Wocdbury Telephone 

Company provides, among other things, telecommunications services in ConntctiCut. 



19. VarTec Tekcom, Inc. is a Texas corporation with itsprinciil place of 

business in Lancaster, Texas. VarTec provides, among other things, tekcommunications 

services throughout the U n i d  States, including in Missouri. 

20. PointOne Telecommunications, Inc. is a oelawarecotporation with its 

principal place of business in Austin, Texas. 

21. Unipoint Holdings, Inc., is a Delawarecorporation with its principal glaoe 

of business in Austin, Texas. Unipoint Enhanced Savices, Inc..(d/b/e “PoineOne”), and 

Unipoint Services, Inc., are Texascorporations with their principal place ofbusincss in 

Austin, Texas. Unipoint EnhancedServk, Inc., and Unipint ServiocS, IN., are wholly 

owned subsidiaries of Unipint Holdings, Inc. On information andbelief, Withcegerd to 

the actions alleged in thisComplaint, the Unipoint &ndanUhtiOn as oneentity. 

Unipoint operates facifiies that are used in connection with the transmission of tekphone 

calls that originate and terminate in multiple staes in whffihplaintiss do business, 

including Missouri. 

22. Transcorn Holdings, Inc., Transcorn E n h a d  Services, UC. and 

Transcom Communications, Inc. are Texas wpxations with their principal glace of 

business in Irving, Texas. Transcorn Enhanced S w v k s ,  UX: and Transcorn 

Communications, Inc. are wholly owned subsidiaries 0fTransco~l HoWk?gs,4~. On 

information and belief, with regard to the actions alkged in this Complaint, the Tmscom 

defendants function as one entity. Tramom operates facilities that are used in 

connection with the transmission of klephom calls that originate and t e m h  in 

multiple states in which plaintiffs do business, including Missouri. Transcorn has € 3 4  I 

tariff to provide, among other things, kkomrnunkations s c r v k s  in Missouri. 



Transcom carries on the business of a now-banloupt cwrpany, known as DataVoN, that 

contracted with other interexchange carriers to delivercallsfor termination in multiple 

stntes in which plaintiffs do business, including Missouri. 

23. The true names and mles of de&ndantsDoeS 1-10, inclusive, art 

unknown to plaintiffs, which accordingly sue those defendants by Cstitious names. 

Plaintiffs believe and allege that each of the DOE dofcndnnts is lcgally responsible in 

some manner for transporting interexchangc telephone calls, including but not limited to, 

interexchange calls carried by dofendant VarTec, and delivering ChOsecaUs to plaintiffs 

for termination improperly and without payment of the legally q u i d  access chappts. 

Plaintiffs will amend the Comptaint to rekc t  the true names and mks ofthe DOE 

defendants when plaintif% obtain that information. 

BACKGROUND 

B e  Access Charee RSP ime 

24. This action arises out of defendants’ nonpayment of lawfully tarifkd 

access charges. These are the fees that longdistance c a m m  such as V d e c  must pay 

local exchange carriers such as plaintiffs to defray the cats associated with the use of 

local exchange facilities for originating and terminating longdistmoecalls. The* weem 

charges are established and mandated by federal and state Fegdations end tariffs. 

25. Since the breakup of the 3ellSyscem in 1%4, the &I1 operating 

companies (“BOCs”), including plaintiffs, and longdistance carriers, such as VarTe~, 

have played largely distinct roles in the telecommunications industry. The BWs have 

primarily carried local calls - Le., calls between end uscrs locprod within local calling 

areas or exchanges - over the sozalkd “public switched telephone nefwork,‘‘ or “PSfirl.“ 
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Long-distance carriers have traditionally carriedcalls between exchanges, on both an 

intrastate and interstate basis. This long-distance servicc is known as “interexchange” 

service. 

26. In order to provide interexchange service, longdistance carriers such as 

VarTec typically establish one or more points ofpresence{POPs) within agiven .na. 

POPS are facilities that provide a point of interconnection behkwn local exchange 

networks and interexchange networks. When a customer makes an inte~exchange.catl, 

that customer’s local exchange carrier(say, plaintiff Southwestern Bell) transports the 

call over the local exchange carrier’s network to the POP of the longdistance carrier that 

the customer has selected (say, VarTec). The longdistance carrier then transports the 

call from the POP in the area where the calling party is located (Le., where thecal1 

originates) to the W P  in the area where thecalled party is located (ie.,  where thecall 

terminates). The called party’s local exchange carrier then mccivcs the call from thc 

long-distance carrier, either directly or through an in&ermcdiary. and delivers it to the 

called parry. 

27. The transmission of an interexchange call from the calling party 10 a long- 

distance carrier’s POP is known as “originating access.” The transmission of an 

interexchange callfrom a l o n g d i m c a r i e r ’ s  POP to the called party is known 8s 

“terminating access.” 

28. Federal and state tariffs and regulations mandate the appropriate 

originating and terminating access charges that apply to a giwn interexchange call, 

depending on whether the call is interstate or intrastate. If the call originates in one state 

and terminates in another, the access charges that apply are- forth in intentate tari4T.S 

9 



filed with the FCC. If the call originates and terminates within the samc state, the -s 

charges that apply are set fortb in intrasrate tariffs Sled with individual sme regulatory 

commissions. 

29. Access charges are set at kvels designed to mwver the costs of using the 

local exchange carrier’s facilities to complete long distanctcalls, 8s well as tbe ovaall 

costs of providing local telephone service. lnaastate accesscherges are &n h i ( i  

many cases, considerably so) than interstate accesschws. 

Defendants’ Evasion of Lawfullv Tariffid lntsstate and Intrastate AcoessChanzes 

30. Defendants’ access-avoidance soheme is sccomplished by disguising the 

true nature of ordinary longdistance calts de i ived  to plain@ for minution. For 

more than half of its longdistance traffic, VarT~.contzacts with LCRs, principally 

Unipoint and Tranxom, to terminate the traf?ic. Unipoint and Transcorn charge VarTec 

substantially less than the cost ofkminating thecalls directly to plaintiffs h u g h  

facilities intended for interexchange mmc. Unipoint and Transcorn convert the c h i t -  

switched calls they receive from VarTcc into iP fommt, &ansport those calls across cbei 

networks for some distance in IP format, and then convert the calls beck tociffiuk- 

switched format, before handing them offto plainti& - either directly or through 

competitive local exchange carriers doing business in plaintiffs’ regions - through 

facilities intended for local WIC. 

3 1. As the name implies, Internet Protocol, or ‘W,” is a techndogy that was 

originally developed for use with the rdworks that make up the beinct. In general, IF’ 

technology is very efficient at carrying traffic, and for that nasion an incpeasing number 

of communications service providers have adopted%€’ in their wtwoh. Although IP 
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technology was originally developed to carry data tra&c generated by compu-, 

technological advances over the past several years have made it possible to uoc 1P 

technology to transport voice traffic as well. 

32. IF' technology is simply the latest in an array of transmission zcc4mologies 

used to transport ordinary $&phone calk from one point to another. Somecaniers use 

microwave transmission, others use fiber-optic cables, others use sawKites, and still 

others continue to use the copper &ires that haw been in we for decades. As the Fcc 

has recognized, however, the choice of transmission rcChnology makes no diifbpcnot to 

the regulatory classifiation of a telephone call or the applicability o€aeoess ch-. 

Thus, under the FCC's longstanding ruks, when acall begins andends 1s an ordinary, 

circuit-switched tckphone call, the technology carriers dect to use to facilitate its 

transmission is beside the point for purposes of access charges. 

33. In order for carriers to u9e IP in the transmission ofordinary long-distance 

voice tra&c, they must perform what is known as a "protocol conversion" on both ends 

ofthe call. For example, in the case of a VarTec 4ong-distance customer inDallas 

making acall to St. Louis, thecall (1) origin-s on Southwesem Bell's network in 

Dallas as an ordinary telephone call,{Z) is handod off to VarTcc inckuit-switchsd 

format, (3) is converted to the 1P format, (4) is tronsqod in the 1P f-t Cor some 

distance between Dallas and St. Louis(though not necessarily the entire distarre),(5) is 

converted back into circuit-switched fwmat,(6) is handed toSouthws(tm &I1 in 

circuit-switched format, and (7) is delivered to thecaled party in St. Louis by 

Southwestem Bell. Although thiscall thus undergoes two pFotocol versions, it und- 

no net protocol conversion because it begins and ends in the same format. 
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34. In this scenario, neither the calling patty in Dallas nor thecalled party in 

St. Louis has any idea that their call has been converted to the lP format somewhcrc in 

the middle of the transmission path. Indeed, the d l  is dialed and Fecrivcd in the 6- 

manner as any other long-distancecall, and customers m i v e  no added hct iondi tyes  a 

result of the use of IP. 

35. VarTec, Unipoint, and Transoom have neverthdess avoidedpayhg 

terminating access changes for calls that they (ronspolt using Ipformat, by diwising 

those calls as local calls on the tcrminatingend. As noted above, a long-distancesall that 

defendants transport using W format is no diarent than a longdistancecall ushg any 

other transmission technology, and plaintiffs perform the s m c  hnctionsoverthe same 

facilities to deliver that call (0 thecalkd party. in fact, plaintiffs ordinarily m i d  not 

even be aware of whether an interexchange call is transpopted using If’ Connet, provided 

it is c o n v e d  back into an ordinary felephonecall kef= it is handed &Cork.nninatiOn. 

36. Beginning in 2001, or perhapseven earlier, defendantsbegan disguising 

interexchange calls delivered to plaintiffs’ iocal exchange necworlts BS locelc~U~, and 

thereby avoiding payment of the lawfully tarifled access chasges that apply to suchca(ls. 

in  the normal course of business, plaintitTs make available to 1ongdistpnCcCarrier 

exchange access facilities - typically known as “Featun GmupD”W - & a t r a ~  

designed to receive inferexchange traRc for tamination. Among otherthhgs, these 

facilities are set up to measwe interexchange trafic so that plainti@can bill the 

appropriate access charges for that traffic. Defendants, howcwr, afTangEd fot the 

delivery of interexchange voice traffic to plaintif& through facilities that, pursuant40 
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various tariffs and negotiated cuntmcts, are &signed tocany loca~9otrc, and that 

accordingly are not sct up to measure and bill for interexchange b f i c .  

37. Defendants intentionally took these steps knowing that, because the 

facilities they used were not c o n f w d  to carry intenxchange tr&c - and may not 

lawfully be used for that purpose - plaintiffs generally have not impkmented 

mechanisms to detect, measure, and bill €or any intcrexchqe&s that&awrses them. 

To ensure that carriers are using these lccal-only facilities €or thcir intended purpose, 

plaintifis rely instcad on the restrictions within thcir tariffs and agwments and thegood- 

faith representations that carriers make by purchasing failkiss unkr t h e  tariffs and 

agrecments. 

38. By design, defendants’ improper call-temination scheme prcvenced 

plaintiffs from distinguishing between local t ra fk  that was lawfully terminated on local 

facilities, and interexchange trafftc that was unlawfully terminawl on these faciMes. 

PlaintiKs w r e  thus unable to bill for (or, in many cases, even &odcbeot or measurr) a 

great deal of interexcharge voicctraffie de l ive~d ta them fortermination. 

39. Defendants intentionally pursued their improper access-avoidance schamc 

surreptitiously for s e m l  years. Recently, however, plainti&% kard of their behavior 

and demanded that they cease terminating traffs improperly and make $aintHs whok 

for the access d a w s  they have avoided. In Irsponx, VarTec fiM a petition seqwsting 

the FCC to declare that VarTcc was not required to pay access charges whcn it contracrd 

with LCRs such as Unipoint and Transcorn toterminate its iongdistancetrrfftc. 

VarTec’s basic ciaim is that the carrffirs that dkactly&liver the calls to fdaintiffs for 

termination, not VarTec itself. am responsible for access c h q s .  
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40. VarTec’s petition is a meritkss and thinly disguised attempt to uu(c a 

vehicle for a primary jurisdiction referral (a the Fcc. Tkc FCC itsdf has alre+ 

rejected VarTec’s position, in the course ofrejecting AT&T’s abovc-mentionedptition. 

See PCC Access Charge Order, supra. Thcee, the PCC d e d d  that AT&T was q u i d  

to pay access charges for all interexchange voice eaRlc that originates trnd ternrim@ 

over circuit-switched local exchange networks, i n c l u d i n g d c  that i s  t ranqmd in fF’ 

format for some intermediate distance behueen the paints of origination and ttrminatiw. 

See id. at 7466-70, IfB 14-20. Thc W C  eccordingly author& local s~kphoneoompanies 

such as plaintiffs to pursue collwtion actions €or access chargcs that ATdcT had failed to 

pay based on its flawed kgd interpretation. See id. at 1472 23 n.93. 

4 1. The FCC emphasized that the reasoning in its Order applied to any 

interexchange service that “(1) uscs ordinarycustorner premises equipment (CPE) with 

no enhanced functionality; 12) originates and terminateson the public switcbedtelephonc 

network ( P S T N )  and43) undergoes no net pmtocol conversion and provides noenhanoed 

functionality to end users due to the provider’s use of iP technology.” Id. at 7437-38, 

1. Because the interexchange service pmvided by VarTec, Unipoint, and Transcorn 

meets all three criteria, Mendants are no kssliable than AT&Tfor tMminating ~wes8 

charges. 

42. Furthermore, the FCC held “Our analysis in this order appllesto m h S  

that meet these three criteria regardless ofwhether only one interexchange carrier uses 

IP fl]ransprc or instead mukijde servk?eprovi&rs are i m h d  in providing J. .  

[T’ronsport.’’ Id at 7458,l 1. (emphasis added). Thus, for exampk, the fact that v d k  
hands offcalls to Unipoint, Transcom, or other LCRs, which in twn may hand offtraffic 
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to other intermediaries in order to delivcr it to plaintie fix &emination, is wholly 

immaterial to whether VarT+c owes a m s s  charges on that Mi. Likewise, &Cad that 

Unipoint and Transcom receive calls fmm other inkexchange ca- (including VarTbc 

and others) in no way affects the Pequinment that they pay ao~css chargeson the 

intenxchange tr&ic that they cany and that is ddivemd to plaintiffs for termhation. in 

light of the FCC’s decision, VarTsc’s Petition€or Declmntorydluling is abPsckss.and 

transparent effort to shield itself from litigation. 

43. Despite the fact that defendants’ scheme was intended io pewart 

pIaintSs from detecting, measuring, and billing improperly terminated infetexch- 

t&c, plaintiffs have, at some expense, attem@ed to identify spbcirrc ins- ofeach 

dcfendants’ fraudulent misconduct, and tocstimatc the magnitude of access ch;liges 

avoided on calls carried by VarTec. On information and bdief, since 2001, and perh.ps 

earlier, a substantial proportion ofthe inteaexchange callscarrkd by VarTec haveenbed 

plaintif%’ networks through local-only facilities, ;ather than through the ‘‘FeaturcGrOup 

D” facilities designated for interexchange awes. ltcunmtly appears that Var%. with 

the aid of Unipoint, Transcom, and other u)Rs. is oerminating over SO% of its long- 

distance traffic over local interconnection facilities. furthermore, plaintirn p r e l m k d y  

estimate that, through August 204, ddcndants avoided paying benvecn SI9 million and 

$35 million in access charges on M c c a r r i s d  by VarTkc, not including IPtc&es and 

interest. 

44. Defendants have no excuse for their failwe to pay m s s  chacgesfor 

interexchange voice trafficcarried by VarTCc. This M c  isgovemed by the same 

federal and state access tariffs that apply to all other ordinary interexchange v0.h t&ii 



that interexchange carriers knninate with plaintiffs. Likewise, Unipoht and Transcorn 

have no excuse for their failure to pay ~ c o e s s  chatges on all interexchange traffic they 

carry which is delivered to plaintiffs for termination, including but not limited to 4 a W ~  

they receive from VarTec, and regardless of whether that Mi is delivered to jMntif€s 

directly or through CLEC intermediaries. In short, defendants must pay t h c t d k l  mtes 

for all interexchange traffic they carry which is d e l i 4  to plsjntiffifor4ennmationon, 

which they have heretofore failed to do. 

COUNT I (Against All D&ndaots) 
(BREACH OF FI3EW.L TARIFFS) 

45. Plaintiffs imorporatc by reference as tho* fully set fo& k i n  the 

allegations of paragraphs 1 through 44 of this Complaht. 

46. PlaintiRs’ interstate access chatges for long distance calls for Texcls, 

Missouri, Oklahoma, Kansas, and Arkansas are sotforth inWeral tariffSout4westem 

Bell Telephone Company Tariff FCC.  No. 73. 

47. Plaintigs’ interstate arress chaFgesfor Cdiromia are set rolth inf’aciti 

Bell Telephone Company Tariff F.C.C. No. 1. 

48. Plaintiffs’ inkrstate m s s  chaFges €or Nevada -.set forth in Nevada 

Bell Telephone Company Tariff F.C.C. No. 1. 

49. Plaintiffs’ interstate access charws for Michigan, Illinois, Ohio, 

Wisconsin, and Indiana are set forth in Ameritcch Operating Companies TaMF.€C. 

No. 2. 

50. Plaintiffs’ interstate access charges for Connecticut are set forth in The 

Southern New Eng!and Telephone Company Tariff F.C.C. No. 39. 
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51. Plaintiffs’ fedaral tariffs provide, among other things, that d&nd.nts must 

pay plaintiffs access charges for bath originating ~ o e s s  andrerminating access. 

52. Plaintiffs fully performed their obligations under their ftdcral tariffs, 

except for those that they wen prevenkd From pedorming, those that thcy W C F C C K ~ ~  

from performing, or those that wax waived by dekndants’ misconduct BS alleged k i n .  

53. Defendants materially violated piaintiE~’ cedwal t a d f s  by4ailing toopay 

the tariffed rates for the services they used. 

54. 

WHEREFORE, plaintias pray for nlief M hereinsAer set colth. 

Plainties haw been dam@ in an amount to bc determined at trial. 

COUNT n I A ~  ainst All Defendanb) 
(BREACH OF STATE TARIFFS) 

55. Plaintiffs incorporate by reference as though Cully set Forth hemin the 

allegations of paragraphs 1 through S 4 0 f  this Complaint. 

56. Southwestern Bell’s ineastate access chapgcs for l o n g & m c a l l s  in 

Missouri are set forth in Access Ssrvioes T d f f  P.S.C. Missouri - No. ?6. 

57. Southwestern Bell’s itrtrastrrte a~cess checgts for long dis*-calls in 

Texas are set forth in Access Servioes Tpriff- Texas. 

58. Southwestern Bell’s intrastate aoocsscharges Forbngdisstancecalls in 

Kansas are set forth in Acwss Services Tariff- Kansas. 

59. Southwestern &Il’s intra- access c h a w  for long distance calls in 

Oklahoma are sct forth in Access Sei-vices Tariff-wahoma. 

60. Southwestern Bell’s intra- access &ages  for tong distance taus in 

Arkansas are set forth in Access Senkcs TariR- Arkensas. 
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61. Pacific Bell’s intrastate access charges for long distance calls inCalifornia 

are set forth in Pacific &I1 SchedukCa1.P.U.C. No. 175-T. 

62. Nevada Bell’s intrastate access charges for long distancecalls in Nevada 

are set forth in Nevada Bell Tekphone Company W a S B C  Nevada TdP.U.C.N.  

No. C. 

63. Michigan Bell’s intrmte acoess chwges for long & i d l s  in 

Michigan are set forth in Michigan Bell TelephoneCompny Tarilfh4Z.S.C. No. 20R. 

Illinois Bell’s intrastate acoesschargcs for long distanoccalis in Illinois 64. 

are set forth in Illinois Bell TekyhoneCompany Access Sotvices 111. C.C. No. 21. 

65. Ohio Bell’s intrastate access charges for longd~#ecalk in Ohio are set 

forth in The Ohio Bell Telephone Company P.U.C.O. No. 20. 

66. Wisconsin Bell’s intrastate access charges for long distance calk in 

Wisconsin are set fonh in Wisconsin Bell, Inc. AcoessserVice TeSiffP.S.C. of W. 2. 

67. Indiana &Il’s intrastate access ckzicges For long distance calls in lndiana 

are set forth in Indiana Bell Telephone Company, Inc. Tariff IURC No. 20. 

68. Plaintiffs’ intrastate access charges for longdistancecalls in Connecticut 

are set forth in The Southern New England Tdephone Company Connecticut AOCCSS 

Service Tarif€. 

69. Each of the tariffs listed above pvidts ,  among otherthhgs, that 

defendants must pay intrastate access charges €or both originating rccess and terninsting 

access. 

70. Plaintifh fully performed their obligations un$ercachofPhe tarif& li4ted 

above, except for those that they were prevcnttd from performing, thoseaat they \Nerr 
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excused from performing, or those that were waived by defendants’ misconduct as 

alleged herein. 

71. Defendants materially violated the tariffs listed above by €ailing to pay the 

tariffed rates for the services they used. 

72. 

WHEREFORE, plaintiffs pray for Fclicfas hereinafter set Corth. 

Plaintiffs have bccn damaged in an amount to be dehrmined at &I. 

C X >  inst 11 Defendada 
(UNJUST EMUCHMENT) 

73. Plaintiffs incorporate by &ence as though fully set forth herein &e 

allegations of paragraphs 1 through 72 ofthis Complaint. 

74. For the reasons set forth above and in the FCC Access Charge O A r ,  

pursuant to plaintiffs’ federal and state tariffs, defendants are liable to plaintiastor their 

failure to pay interstate and intrastate aocess charges on in-xchange traffic that 

defendants delivered to plaintiffs for termination. This Count lil is pleaded sokly in the 

alternative, in the unlikely event those tad% are determined not to apply. In no way is 

this Count I11 to be consbued as an admission that those tar%% do not govern this case. 

75. By terminating ineenxchange calls carried by defendants to pIaifltHs’ 

local telephone customers, plaintiffs permicceddcfadants’ customers tocompkce h g -  

distance calls. Plaintiffs thereby confenad a bmefit on ddkndants. 

76. Defendants understood that the termination of interexchange caHs by 

plaintiffs was irnpoltant to defendants’ customefs, and they accordingly apprecier+d and 

recognized that plaintiffs’ termination of intmxchangecaNscarried by Mendants was a 

benefit to defendants. 
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77. Defendants unjustly accepted and ea ined  the benefit of plaintiffs’ call 

termination services without providing legally q u i d a m j m s a t i o n  to plaintias. 

78. 

WHEREFORE, plaintiffs pray for ~ e l i a s  h a p e i  set Forih. 

Plaintiffs have beendamaged in an amount to bedstermined ateiol. 

79. Plainti& incorporate by h n c e  os thoughcUlly setforth k i n &  

allegations ofparagraphs I through 78 of thisComplaint. 

80. VarTcc, Unipoint and TranscomcommiaCdGaud against plainti. 

Specifically, VmTec, Unipoint and Tcanscom *nowingly,md with the inentw deQraud, 

made misrepresentations and omissions of material faots, including, but not iimirad&: 

a) VarTs’s representations toconsunters, inbills and otherwise, that 

the interexchange calls that rhey &livoaad to pJaintiffs owr kalfs~ilities 

were in fact long-distance calls sub* to w s s  charges, ils well as 

Unipoint’s and Transoom’s knowiedge of andcomplicity inthe making 

and dissemination of these rnisPcpnsentations. 

b) 

voice tiaf5c through facilities that are not des*@ or designabed forthe 

termimion of such traffic. 

c) 

intercxchange voice tra%ic with h a 1  Mice t d i c  USkIgCK&ting f eCi l i t iS .  

d) 

notice with spcci(icity oftheir practice of avoiding ~cotss charges &r 

interexchange €fa& in any of the StMes in which plaintiffs provide 

VarTw’s, Unipoint’s, and Tcnmoom’stwting of InteKxchmge 

VarTkc’s, Unipoint’s, and Transcorn’s commingling of 

VarTec’s, Unipoint’s, and ‘€ranscorn’s failwe toput plaintiason 



terminsting acoess service, or of thee-nt to which they 

practice. 

These misrepresentations do romiss ions  wen Ealse and miskading at 

this 

81. 

the time they were made. 

82. Defendants made each of these misrepresentations and/or omissions with 

knowledge of their falsity or peckkssly without regard Cor thcirtrutMulness as apositivc 

assertion, with the intent to deceive plaintiffs, and with the inknt to induct plaintiffs to 

act in the manner herein alleged. 

83. Plaintiffs were, in fact, deceived by defendads’ misfep’esentations and 

omissions. 

84. Plaintiffs reasonably and justifiably nlkd to their detrimenton 

defendants’ misrepresentations and omissions. Due to defendants’ fraudulent conduct, 

plaintiffs were unable to bill for (or, in some cases, even to &t or measure) the 

interexchange t d i c  that each defendant terminated withplahti€fs,eithcr directly or 

indirectly, on plaintiffs’ local networks, nor were plain* able to --in the volume 

of interexchange traffic that each defendant was delivwingto plaiMiRs Cor termination 

without payment of access chazges. nK truth about the scope ofeach dehdant’s 

unlawful conduct accordingly remained within the peculiar h d c d g e  ofthatdekndant, 

which engaged in deceptive acts calculated to mislead and thereby obtain an unfair 

advantage. 

85. Plaintiffs weredamaged as a direct and proximacc result ofeach 

defendant’s misrepvesentations and omissions in an amount to bedetermined at trial. 

WHEREFORE, plaintiffs pray for relief as hereinahr set M h .  
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COUNT V (Aeainst .All Detenslanh) 
{CIVIL CONSPlRACY) 

86. Plaintiffs incorporate by &rewe as though fully set forth henin &e 

allegations ofparagraphs 1 through 85 ofthis Complaint. 

87. VarTcc, Unipoint, and Transcorn acted in wnuxt as members ofa  

conspiracy with the unlawful objectives ofbeaching plaintiffs’ federal and sate tariffs, 

unjustly enriching themselves, and committing &aud against plainti!%. 

88. Each of the defendants had a ‘‘meeting o € t J ~  minds”with at least OM 

other defendant with respect to these unlawful objsCtives, d also had a “- ofthe 

minds” with respect to the course of action required to accomplish &each of tariffs, 

unjust enrichment, and fraud. Defendants’ “ d n g  dfthc minds” isevidenced by, 

among other things, the a p m e n t s  between Unipoint and VarTcc,on the one hand, and 

between Transcorn and VarTec, on the other, totransport anddeliver VarTa’s bong. 

distance calls to plaintiffs for termination for substantially k s s  than the cost oflawfully 

terminating the calls to plaintiffs through facilities desbatcd tor interexchange MIC. 

89. Defendants committed numcrous ovtrt a*s in furtherance ofthe 

conspiracy. These acts include, but are not limiccd to: 

a) VarTec’s delivery of its longdistance tr&i.tO Unipoint and 

Transcorn for termination. 

b) Unipoint’s and Transcorn’s delivery of VarTkc’s longdistance traffic 

to plaintiffs, either directly or through CLEC intermediaries, for 

termination through facilities wstrimd to local tratfic. 

c) VarTcc’s, Transcom’s, and Unipoint’sexpss and implied 

representations to customers that thecans VarTec, Unipoint, 
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Transcorn, and the DOE defendants terminated through local 

interconnection facilities were o r d i i  long-distance caHs. 

d) VarTcc’s payment of facs to Unipoint and Transoom for the 

termination of VarTee’s trafic. 

e) Unipoint’s and Tranxom’s “eptance ofEaescIom VwTec. 

Plainti& were damaged as a direct and proximate result of dckndants’ 90. 

actions in an amount to bedetermined at trial. 

WHEREFORE, plaintiffs pray for relief as h a i n  set fwth. 

PRAYER FOR RELgE F 

WHEREFORE, plaintiffs pray that thiscourt grant reliffor all misconduct ss 

follows: 

a) Money damages to be proven at trial, plus late facs and 

prejudgment inkiest; 

Punitive damages; 

Restitution; 

All costs and attorney’s Zccs i n c d  by plaintifis; 

Preliminary and permanent injunctive reliefenjoining defendants 

from continuing to engage in the conduct alleged herein; 

A full accounting ofthe number o f in t c rexchw m i n e s  

improperly sent to plaintiffs for termination; 

Indemniftcation for claims that have been or may be asserted and 

damages that have been or may be soughtby third parties arising in 

who& or in part fmm dekndaats’ wrongful m d ~ ;  and 
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h) Such further relief as this Court deems appropriate and just. 

JURY DEMAND 

Plaintiffs hereby request a jury trial on all issues andclaims. 



Dated: December 17,2004 

James D.Ellis 
Paul K. Mancini 
Martin E. Grambow 
SBC Communications inc. 
175 E. Houston 
San Antonio, TX 78205 
(210) 351-3500 

Michael K. Kellogg 
Steven F. &nz 
Evan T. Leo 
Colin S. Stretch 
Jamil N. Jaffer 
Kellogg, Hub&, Hansen, 

Todd & Evans, P.L.L.C. 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
(202) 326-7900 

Respbctfully submitted, 

SBCMGAL DEPAitl"T 

N fohn F. Medkr, Jr. 
John F. Medkr, Jr. Mo. Bar #I38533 
One SBC GentcrRoom 3 5 8  
St. Louis, MO 63101 
(314) 23%!~2(0&e) 
(314) 2104745~ecll) 
(3i4) 2474Mll#ax) 
e-maik johndkr. i&sbc  .corn 

Attorneys for Plaintirs 
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CERTIFICATE OF SERVICE 

1 hereby Certify that, on this 17th day of December 2004,l electronically 6kd the 
foregoing First AmendedComplaint with the Clerk of the Cwrt using CMflXFsystCm 
that sent notification of such ftling.tothc following: 

John F. Cooncy, Coone-WZlbscr-hwmm 
Patrick P. O'Donnell, PodonneWaharriPwiltrhirecom 
Jay L. Kanzlm, Jr., Javkanzlef iwbe1l .n~ 
Steven H. Thomas, Sthom~.mnoincraddockcorn 

Jd Jeanmarie Hamineton 

--- I -. . ". -__. -.--- 
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Patricia B. Tomasco 
Stephen W. Lemmon 
Kell C. Mercer 
Susana Carbajal 
Brown McCnrroU, LLP. 
I 1  1 Congress Ave., Suite 1400 
Austin, Texas 78701 

(512)  226-7320 FAX 

ATTORNEYS FOR UNIPOINT HOLDINGS, INC. 

(512)479-1141 

IN THE UNITED STATES BANKRWTCY COURT 
FOR THE NURT€XEiUi MSTRFCT OF TEXAS 

DALLAS DNISION 

INRE: 5 
6 

VARTEC TELECOM, LNC., ET AL § 
DEBTOR 5 

C i U P m R  11 

CASE N o . O C % M 9 c ~ - 1 1  
{JOINTLY MMlWSTEW%D) 

UNIPOINT HOLDINGS, INC.’S MOTION 
TO MODIFY THE DECEMBER 2,2004 ADEQUATE PaOTECWN 

STIPULATION ANDCONSENT ORDER OR, ALTERNATNELY, TO 
COMPEL ASSUMPTION/REJECTION OF EXECUTORY CONTRACT 

NO HEARING WILL BE CONDUCTED KEaEON UNLESS A WRITTEN 
RESPONSE IS FILED WiTH TfiE CLERK OF TRE STA’IES 
BANKRUPTCY COURT AT EAALE CABELL BWLDmG, U.S. m ? % O b S E ,  
1100 COMMERCE STREET, DALLAS, TX 75242, BEFORE ‘WE CLOSE OF 
BUSINESS ON SEPTEMBER 6, ZOOS, WMCB IS TWENTY (20) DAYS FROM THE 
DATE OF SERVICE AEREOF. 

ANY RESPONSE MUST BE M WLUTING AND FILED WlTa TUE CLERIC, AND A 
COPY MUST BE SERVED W O N  COUNSEL POR TAE M O W  PARTY PRIOR 
TO THE DATE AND TIME SET FORTH HEWAN. XF A RESPONSE IS FILM) A 
HEARING WILL BE HELD WLFH NOTICE ONLY TO TPIE OMEl%%QMITY. 

IF NO HEARING ON SUCH NOTICE OR 1UOTHlN is ‘FIMELY m S m D ,  

COURT MAY ENTER AN ORDER C W T m  “WE RELiEF So-T OR 
KOTICED ACTION MAY BE TAKEN. 

TO THE HONORABLE UNITED STATES BAh’KRUPTCY JUDOE: 

THE RELIEF REQUESTED WALL BE DEEMEO ’EO BE UNOPPOSED, AND rm 

COM€S NOW Unipoint Holdings, Inc. (“Unipaint”) wd €des this its Motin  U, 

Modify the December 2, 2004 Adequate Protection Stipulation and Consent Order, or, 

AUS:2585185.1 
5 1792.1 



Alternatively, to Compel AssumptionRejection of Executory Contrsct, and would 

respectfully show thecourt as follows: 

I. 
JURISDICTlON. VENUE 8r BASIS F0RBELlX.F 

1. This Court has jurisdiction over this matts pursuant to 28 U.S.C. 5 1334. Venue is 

proper pursuant to 28 U.S.C. $8 1408 and 1409. This is a a r e  pa;eeding purmant to 28 U.S.C. 

5 157(bx2)(A) and (0). The reliefteqwted herein is pursuant to 11 U.S.C. 105,361,363 and 

365. 

n. 
FACTUAL 3 A C K G ” D  

2. On November 1,2004 (the “fetition Dak”), the Debtm .each fkd a voluntary 

petition (the “Bankruptcy cases”) for reiief under chaprz 11 of ti& 11 dthc United ’stares codc 

(the “J3ankruptcy code”). S i c  the Petition Date, the Debtors have Continued to operate d 

manage their b u s k s  as debtors-inpossession pursuant to Brnkrup%y code $9 1 1 O ‘ F ( i ) d  

1108. The Bankruptcy Cases are jointly administered in Case No. W8t694. A cr;edi(ars’ 

committee has been appointad. 

3. Unipoint is an enhanced service p0vide.r that provides services snd nchvak 

management to the Debtor p u a n t  to a master servioes ageanent d& April 16,2002 (as 

amended, including all schedules, the “MSA’’). The Debtors utili Unipimt’s e n h d  

technology platfonn. Unipoint is both a pnpotition and post-petitionditor of& Debtor. 

4. During the first days of the Jhkuptcy  Cases, several &ties, including Unipoint, 

fded Motions and/or joinders in Motions requesting adequate protection pumrpnt to 11 U.5.C. $ 

361. On December 2,2005, thecocHt entered that onecntain Stipulation a d  Consentorder By 

and Among Certain Caniers and the Debtors Utgarding Adequate A s s u d A ~ ~  Pmtection 

ofFuture Payments(the “CanitrConsent Ordcr”). Unipoht became subjecttoihe Canicr Consat 


